UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

UNI TED STATES OF AMERI CA
V.
DEBORAH M PELLETIER et al., Crinminal No. 96-76-P-C

Def endant s

GENE CARTER, District Judge

ORDER DENYI NG DEFENDANT PELLETIER S MOTI ON TO DI SM SS

Now before the Court are Defendant Deborah Pelletier's
Motion to Dismss (Docket No. 25) and the Governnent's Objection
to Defendant's Motion to Dismss (Docket No. 31). Defendant

argues that Counts Two and Three of the Indictment® should be

'Count Two charges that the Defendant Pelletier

know ngly sold and di sposed of a firearm. :
to James Cruz, know ng and havi ng reasonabl e
cause to believe that Janes Cruz was then an
unl awful user of a controlled substance as
defined in Title 21, United States Code,
Section 802, and did aid and abet the sane;

All in violation of Title 18, United
States Code, Sections 2, 922(d)(3) and
924(a) (2).

Count Three charges that Defendant Pelletier

being [an] unlawful wuse[r] of controlled

subst ances, know ngly possessed in and
affecting commerce a firearm. . . and did aid
and abet the sane;

All in violation of Title 18, United
States Code, Sections 2, 922(g)(3), and
924(a) (2).

See Superceding Indictnment (Docket No. 15) at 2.



di sm ssed as to her on the grounds that the statutes under which
she is charged? are unconstitutionally vague and were enacted by
Congress in violation of its powers under the Commerce O ause.
The Court will reserve its ruling on the issue of vagueness. ® To

the extent that Defendant's notion asserts a violation of the

’Speci fical |y, Defendant chall enges the constitutionality of
18 U.S.C. §8 922(d)(3), which states, in relevant part, that:

(d) It shall be unlawful for any person to sell or
ot herwi se di spose of any firearm. . . to any
person knowi ng or having reasonabl e cause to
bel i eve that such person--

(3) is an unlawful user of or addicted to any
controlled substance (as defined in
section 102 of the Controlled Substances
Act (21 U S.C. 802));

Def endant al so challenges 18 U S.C. 8§ 922(g)(3), which states, in
rel evant part, that:

(g) It shall be unlawful for any person--

(3) whois an unlawful user of or addicted to
any controlled substance (as defined in
section 102 of the Controlled Substances
Act (21 U S.C. 802));

to ship or transport ininterstate or foreign
comerce, or possess in or affecting comrerce,
any firearm. . . or to receive any firearm
. whi ch has been shi pped or transported in
interstate or foreign comrerce.

18 U.S.C. A 88 922(d)(3), 922(g)(3)(West 1976 & Supp. 1997).

]'n conducting a vagueness inquiry, a court nust exam ne the
chal | enged statutes as applied to the specific facts of the case
before the court. Mynard v. Cartwight, 486 U S. 356, 361
(1988) (citing United States v. Powell, 423 U. S. 87, 92-93
(1975)). Since the Court has not yet had the opportunity to hear
evidence in this case, the Court will reserve ruling upon this
aspect of the notion.




Commerce Cl ause, the Court will, for the reasons stated bel ow
deny the notion

Def endant seeks di sm ssal of Counts Two and Three on the
grounds that Congress exceeded its powers under the Commerce
Clause in enacting 18 U . S.C. 88 922(d)(3) and 922(g)(3). Relying
upon United States v. Lopez, 115 S. C. 1624 (1995), Defendant

asserts that the two statutes are unconstitutional because
section 922(d)(3) |acks an express jurisdictional elenent and
because the conduct prohibited by section 922(g)(3) does not
substantially affect interstate commerce. The Court disagrees
wi th Defendant's anal ysis and concl udes that both sections
922(d) (3) and 922(g)(3) are constitutional under the Comrerce
C ause.
First, the Court is persuaded that section 922(d)(3) is

di stinguishable fromthe statute invalidated in Lopez.
115 S. &. 1624. In that case, the United States Suprene Court
held that a statute nmaking it a federal offense to possess a
firearmwthin a school zone was unconstitutional. The Court
stated that

[t] he possession of a gun in a |ocal school

zone is in no sense an econom c activity that

m ght, through repetition el sewhere,

substantially affect any sort of interstate

commerce. . . . [T]here is no indication that

[ respondent] had recently noved in interstate

conmerce, and there is no requirenent [in the

statute] that his possession of a firearm
have any concrete tie to interstate commerce.



Id. at 1634. 1In this case, in contrast, section 922(d)(3)
regul ates economc activities -- nanely, the sale or disposition
of firearns to unlawful users of controlled substances. The
Court is satisfied, based upon the legislative history and
casel aw pertaining to this statutory provision, that these
activities substantially affect interstate commerce. As the
Gover nnent points out, Congress has made specific findings that
The principle purposes of title 1V

[(State Firearns Control Assistance)] are to

aidinmmking it possible to keep firearns out

of the hands of those not legally entitled to

possess them because of age, crimna
background, or inconpetency.

The ready availability . . . with which
any person can anonynously acquire firearns
(including . . . narcotic addicts . . . and

others whose possession of firearnms s
simlarly contrary to the public interest) is
a matter of national concern.

Only through adequate Federal control
over interstate and foreign commerce in
firearms, and over all persons engaging in the
busi ness of inporting, manuf acturing or
dealing in firearnms, can this probl embe dealt
with, and effective State and | ocal regul ati on
of the firearns traffic be rmade possi bl e.

S. Rep. No. 90-1097 (1968), reprinted in 1968 U. S.C.C A N 2112,
2114. Furthernore, the Court of Appeals for the First Crcuit

has stated clearly that Congress has the power to regul ate

Interstate drug activity. See United States v. Zorrilla,

93 F.3d 7, 8 (1st Cir. 1996) ("[Djrug trafficking is precisely
the kind of econom c enterprise that substantially affects

i nterstate conmerce and that, therefore, comes within Congress's
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regul atory power under the Comrerce Cl ause"); see also United

States v. Lerebours, 87 F.3d 582, 584 (1st Cir. 1995). The Court

concl udes that Congress acted within its powers under the
Commerce C ause when it enacted section 922(d)(3) to regulate the
sale or disposition of firearns to unlawful users of controlled
substances, activities which occur within the conpass of both the
trade in firearns and that in narcotics.

Second, the Court is persuaded that section 922(g)(3), which
regul ates possession of firearns by unlawful users of controlled
substances, is constitutional. Unlike the statute invalidated in
Lopez, section 922(g)(3) contains an express jurisdictional
el ement requiring the governnment to allege and prove that the
possession of the firearmwas "in or affecting commerce.” See
18 U.S.C.A 8 922(g)(3), supra, footnote 2. The First Crcuit
recently upheld the constitutionality of section 922(g)(1), an
anal ogous statutory provision, holding that "922(g)(1) contains a
specific jurisdictional elenent which ensures, through case-by-
case inquiry, that the firearm possession in question affects
I nterstate conmmerce. \Were, as here, the jurisdictional elenent
I's present, the governnment need only prove [a] m ninmal nexus to

interstate commerce. . . ." United States v. Smth, 101 F. 3d

202, 215 (1st Gir. 1996).* Moreover, another district court

“I'n Scarborough v. United States, 431 U S. 563 (1977), the
United States Suprene Court held that the governnent's burden of
denmonstrating that the firearmwas "in comrerce or affecting
commerce” was satisfied by a showi ng that the possessed firearm
had at sonme point traveled in interstate comerce. Id. at 575.
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confronting this issue has upheld the constitutionality of

section 922(g)(3). United States v. Branble, 894 F. Supp. 1384

(D. Haw. 1995), aff'd, 103 F.3d 1475 (9th Cir. 1996) (denying
notion to dism ss on Commerce Cl ause grounds with respect to
18 U.S.C. 88 922(9g)(1) and 922(g)(3)). The Court is satisfied
that section 922(g)(3) contains the sane safeguard as section
922(g)(1) and is, therefore, constitutional, notw thstanding the
hol ding in Lopez.

The Court thus rejects the Defendant's Comrerce C ause
chall enge to the constitutionality of the two statutes.
Accordingly, Defendant's Mdttion to Dism ss, on Comerce C ause
grounds, is hereby DENIED. The Court reserves its ruling on
Def endant's chall enge to sections 922(d)(3) and 922(g)(3) on
vagueness grounds until trial.

So ORDERED.

GENE CARTER
District Judge

Dated at Portland, Miine this 17th day of Mrch, 1997.



